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FOR THE NINTH CIRCUIT.

ANNA GOLDSTEIN,
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vs.
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Appellee.

No. 869

APPELLEE'S BRIEF ON THE MERITS.

STATEMENT OF THE CASE.

On the ()tli (lay of February, lsi>V», tlie Ai)i)Hllaiit

herein made ap])licati()n at the local land office at

Sitka for entry and patent of a certain piece of gov-

ernment land, as a lode claim, and deHignated in

snch a])plicatioii aw II. S. Mineral Survey No. ^ilC).

The location upon which this lode claim is based was

made on the 2r>th dav of June, lSS<i. For eighteen



years prior to the application tor patents and lor five

years ])rior to the locatioa.of the h)de claim, portioiiH

of the ground thnw claimed ])y Appellant, had been

occupied, held and improved by citizens of Juneau as

town lots and used by them chiefly for residence pur-

poses. In May, 1881, the spring prn< eding the dis-

covery of gold in the vicinity of Juneau, a survey of

the present townsite of said town was made by Mas-

ter G. C. Hanus, United States Navy, under orders

of Commander Henry Cxlass, senior naval officer com-

manding the IT. S. S. ''Jamestown,." then stationed

in Alaskan waters, and representing the sole govern-

ment of the territory of that time. In this survey the

townsite was sub-divided into blocks, lots and streets,

and a tract was set apart as a reserve for naval pur-

poses, and buildings for use as a garrison were

erected thereon by the naval authorities, and a detatch-

ment of mariners went into quarters therein. This

tract is designated in the survey and on the plat

thereof as block "(l''\ The discovery and all the

workings of the lode claim are within this reserva-

tion. The settlers, in taking up and recording their

lots, uniformily followed this survey and plat.

In 1898, the citizens of the towni took advantage of

the townsite laws, whi<;'h had been extended to Alaska

by the Act of Congress of March 8, 1891, (l>6' Stat. L.

1095: Vol. 1, Supp. 940) and made application for a

patent to the townsite. The official survey in these

proceedings follows almost without change or vari-

ation the original Hanus survey, both as to exterior

boundaries and sub-divisions. The lode claim of



appellant, called the "Boiiaiii^a'' and. known as U. S.

Mineral Survey No. 816, overlaps a i»ortion of the

townsite tlms surveyed and platted. The lots of this

appellee known and described as lot seven* (T) ini

block twenty (20), and lots one (1), two (2) and three

(8) in block twenty-one (21) of said townsite are

within this overlap.

Within the sixty-day period, of publica.tion of

notice of appellants ai)plication for patent, to-wit on
the nth day of April 189U, appellee filed in the

Sitka Land office his adverse claim, and within thirty

days thereafter, to-wit on the 6th day of May, 1899,

brought this suit in the court below in aid thereof.

After numerous dilatory motions and pleas, chiefly

remarkal)le as threshing over the same old straw, the

case was l)rought to an issue of fact joined on Appel-

lee's amended complaint and Appellant's answer and

tried, with thirty-eight others involving the same

questions and issues, and re^sulted in a decree for

plaintifl'. From such decree this appeal is brought.

With this statement of the case as disclosed liy

the record we will now address ourselves to the

—

ERRORS COMPLAINED OF BY APPELLANT.

As gathered from her V)ri^f, the contentions of

the Appellant appear to lie:

1. That a town-lot claimant cannot prosecute

an adverse claim in the land office against an appli-

cant therein for a mineral patent, and that no cause

in aid thereof can be maintained in the courts.



Ml
2. That poBsesBory rights, growing out of the

occupancy, use and improvement of public lands in

Alaska, constitute no title or interest in the land so

used, occupied and improved, which can be litigated

and determined in the courts.

8. That in a pending cause involving such

rights, the trial court is without power to grant an

amendment to a pleading, which, while not changing

the subject matter or gravamen of the cause, will

give the pleader the opportunity to secure the relief

sought.

4. That where the mineral or non-mineral char-

acter of the land is one of the issues of fact raised by

the pleadings in such cause, the trial court is without

power or jurisdiction to hear and determine that

issue among others, because the land department is

the ultimate jud^e of that question.

5. That the heads of one of the executive de-

partments of the Grovernment of the United States,

acting as such f(^r the President, is without authority

to create a reservation for government uses upon the

public lands.

ARGUMENT.

PfUNT 1

—

The Ktoht to Adverse.

One single authority has l^een cited in sup])ort of

the proposition that a lot claimant cannot adverse, and

that is the opinion of Mr. Lindley in his valuable

work on Mines, Vol. 2, Section 717. Ojjposed to him

we have the judgment of a Federal court of very

high character, wherein the right of the lot claimant



to adverse the applicant for a patent to a mining

claim iy clearly and distinctly laid down.

Bonner vs. Meikle et als., 82 Fed., «97.

We shall not present any of the cogent and

weighty reasons that occnr to ns in snpport of the

opinion in that case. Suffice it to say, the opinion of

Mr. Lindley is at best the die f urn of a law writer, the

decision in Bonner vs. Meikle et als. is the deliberate

and well considered judgment of a court of great le-

gal erudition and large and varied experience in min-

ing litigation, speaking ex cathedra.

It would also appear that the rule in Bonner vs.

Meikle is not entirely without the sanction of Mr.

Lindley. See his work, Vol. 2, Section 728, and

Becker vs. Citizens of Central City: 9 Copp, L. ().

98; Papina vs. Alderson, 10 Copp, L. O. 52; Rico

Townsite, 1 L. D., 556; lu re Starr, 2 L. I)., 759;

Ester vs. Townsite of Cooke, 4 L. D., 212; Smoke-

house Lode cases, idem 555, and Talbott vs. King et

als., i\ M ont., 7H-109: 9 Pac, 486-488, there cited,

in which the doctrine is announced that persons

in possession of the surface of a mining claim, occu-

pying it for residential or business purposes are ad-

verse claimants. We have therefore unhesitatingly

followed Boinier vs. Meikle.

Point 2

—

Sri-Fi«iKN<v ok Plaintii-i-'s Titlk.

That the title is accruing to an actual iuu\ bona

fide settler upon or ()c('Uj)ant of j)ul»lic i.-inds in

Alaska, whether mineral or non-mineral. nn«l nil the



rights incident thereto, arising out of his possession,

occupancy use and improvement of such lands, are

subjects of litigation and settlement in the courts, on

either the law or equity side, is no longer a matter of

controversy.

The law upon this proposition is now too well

settled to be disturbed.

Lewis vs. Johnson, 76 Fed., 476.

Meydenbauer vs. Stevens, 78 Fed., 787.

Carroll vs. Price, 81 Fed., 187.

Young vs. Goldstein, 97 Fed., 808.

Bennett vs. Harkrader, 158 U. S., 441.

Malony vs. Adsit, 175 U. S., 291.

Point 8

—

The Amended Complaint.

If the position the Appellee has taken and main-

tained from the start, that he is an adverse claimant,

and that his case is brought in aid of his adverse, is

sound, the duty of the court, before which he ''com-

menced proceedings, '

' is very plain and very simple.

That duty is ''to determine the question of the right

of possession.''

IT. S. R. S., Sec. 2826.

The question to be determined is not the title,

nor yet the possession, but the right of possession.

And since the passage of the Act of March 3, 1881, it

seems this determination may be in favor of the plain-

tiff, or in favor of the defendant, or not in favor of

either.

21 Stat. L., 555; Vol. 1, Supp., 824.



It is true this latter statute uses the word "title"

and the same term is used in nearly all the adjudica-

tions to which these statutes have been subjected in

the courts; but it is evident that the title intended to

be understood is only such as may grow out of or be

incident or auxiliary to the right of possession. The

ultimate and the sole question to be determined is this

right. Upon the procedure leading up to such determi-

nation, such as the form of action, the process, the

pleadings, the trial, whether by court or jury, the

statute is silent.

The learned Chief Justice of the United States

in delivering the opinion of the court in Perego vs.

Dodge uses the following language:

" Thus the determination of the right of i)osses-

sioii as between the parties is referred to a court of

competent jurisdiction, in aid of the land office, but

the form of action is not provided for by the statute;

and, a])]3arently, an action at law or a suit in equity

would lie, as either might be a])pr()})riate under the

the particular circumstances, an action to recover pos-

session when plaintiff is out of possession, and a suit

to (jiiiet title when lie is in possession."'

n>;i u. S., p. 1H5.

This language was uttered, with the court

having under consideration the right of the plaintiff

therein to a trial by jury. The logical and inevitable

deduction, drawn from this language, is that the

criterion, determining whether the cause shall i)ro-

ceed on the law, or the ecpiity side of the court, is



hi
the allegatioiiH of the complaint an to ix^HrtesHioii. If

the averment is possesKion in the plaintiff the canse

proceeds in e(|nity; if the averment in poHHewion in the

defendant the cause proceeds at law.

We now renpectfully invite the attention of the

court to tlie original complaint and the amended

complaint herein, the former beginning at page 8 and

the latter at page 27 of the the tran8cri])t, from

which it appears that the case, not only now is, but

ever has been a cause in equity within the purview of

the rule laid down in Perego vs. Dodge. In the first

count of the original^omplaint possession and occu-

pancy are destruc-tly/ and unequivocally alleged in

the plaintiff. (Transcript p. 8). This is fortified by

the averments of the third count, wherein he alleges

his .claim of legal right to occupy and possess the

premises and his right to the possession thereof, by

virtue of his occupation and possession and by actual

prior possession of the public domain of the United

States. (Transcript p. 4. ) There is nowhere in the

pleading an averment of actual possession or occu-

pancy by the defendant of the lots of land described

in the complaint. It is true that in count four the

plaintift" alleges that "defendant wrongfully entered

upon his premises, and has since "withheld the pos-

session," l^nt these averments are coupled with and

dependent uix)n the allegation that defendant has

filed her application for patent to survey No. 316, em-

bracing plaintiff's lots as described in said count, and

that plaintiff has ad versed. It is therefore patent

upon the face of the ])leading that the entry and



withholding as pleaded are constructive only and are

based entirely upon the fact and the averment of de-

fendants application for patent. (Transcript p. 4.

)

It is submitted, that under no rule of construction

can the averments of count four be held to overthrow

the positive allegations of counts one and three on

the question of possession.

The amended complaint alleges possession in the

plaintiff, counts 2 and 11; traces his chain of posses-

sory title back to 1881 and 1822, count 8; sets out de-

fendants application for patent to survey No. 816,

count 4: pleads the over-lap or conflict as to plaintiffs

lots, count 5; and the filing of the adverse claim,

count 6. (Transcript, pp. 27, 28, 29, 80, 81,- 82, 88

and 85.)

It therefore appears upon the face of the pleadings,

that the Appellant's contention that the amended com-

plaint converts an action at law into a suit in equity,

is utterly without foundation. And this is equally

true whether the case be treated as one within or one

without/ Sec. 2826, U. S. R. S.

The amended complaint does not change an

action at law into a suit in equity; nor does it change

the character of the action; nor does it set u]) a new

cause of action. The gist of tlie cause of action

pleaded is always the same,—the right the plaintiff

seeks to enforce and ])rotect is always the same, viz

—

the right of possession to his lots or pieces of land,

the ])aram()unt title to which is in the United States,

and which right is challenged by defendant's, appli-

cation for patent.



We will sii^-o-ewt here tJiat the distinction between

actions at law and wnits, in equity, maintained in

Oregon, no longer exists in Alaska. Under the new

code of Alaska, the distinction between actions at law

and suits in equity, and the forms of all such actions

and suits, are abolished, and one form of action, de-

nominated a civil action, substituted.

Carter's (^ode Sec. 1, }). 145.

By the same act all forms of jjleading heretofore

existing in actions at law and suits in equity and in

admiralty are abolished, and thereafter the forms of

pleading and their sufficiency are to be determined

by the rules of the code.

Idem, Sec. 54, ]>. 155.

Among these rules is the broad power of the

trial court to grant amendments to pleadings in

furtherance of justice, a power limited only by the

provision that amendments may "not substantially

change the cause of action.''

Idem, Sec. 92, p. 168.

This statute is so well and so universally under-

stood that it would seem like trespassing on the time

and patience of the court to present any citations;

but from among the legion of cases wherein this stat-

ute has been interpreted we have selected the follow-

ing at random.

P. Cox Shoe Mfg. Co. vs. Adams, 105 Iowa,

402; 75 N. W., 816.

Robinson vs. Willoughby, 67 N. C, 84.
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1

Maxwell vs. Harrison, 8 Gra., 61.

Frost vs. Winter, 132 Cal., 421; 64 Pac. 705.

Porter vs. Fillebrown, 119 Cal., 235; 51 Pac,

322.

Osgood vs. Osgood, 35 Oregon, 1; 56 Pac,

1017.

Rutherford vs. McDonald, (Ind. Ty.) (>1 S.

W., 989.

Henderson vs. Harness, 184 Ills 520; 56 N.

K., 786.

Adams Oil Co. vs. Christmas, (Ky) 41, S. W.,

545.

Minkley vs. Springwells, 113 Mich. 347; 71

N, W., 649.

Leeds vs. Evans, 99 Fed., 28.

Atlantic ct Pac Ry. Co. vs. Laird, 164 U.

S., 393.

Aside from this, in the adjudications of every

state and territory of this country, where this statute

has been interpreted by the courts of last resort from

the early decisions in New York down, there will be

found one underlying, unchanging and ever-present

rule, and that is, tliat tlie allowance or disallowance

of an amendment rests in the sound discretion of the

trial court and that its action in the exercise of this

power will not be disturl)ed unless it clearly and con-

clusively appears that sucli discretion has been

abused. Nothing of this kind is pretended here.

The new code went into effect June 6, 1900, with

a rei)ealing clause.



It will be noted that the order of the court ])elow

granting plaintiff leave to' reform his complaint was

made and entered on the 25th day of October, 1900,

and tlie amended com])laint was filed on the 80th day

of the same month, nearly five months after the Car-

ter Code went into effect. (Transcript, pp. 26 and

27.

In addition to this, in would appear to be the set-

tled law of this court that the proceedings au-

chorized by Sec. 2326 U. S. R. 8. are of an equitable

nature, and that the suit is one brought for special

relief, and the judgment required to be entered is

such as a court exercising jurisdiction in equity alone

can render. This court has also held that if the

plaintiff allege in effect that he is in possession it is

sufficient.

Mining Co. vs. Rutter, 31 C. C. A., 223; 59

U. S. App., 538; 87 Fed., 801; followed

in Durgan vs. Redding, 103 Fed., 914.

McFadden vs. Mountain View Min. <fe M.

Co., 97 Fed., 670.

Point 4.

—

Thp: Power of the Court to Pass Upon the

Character of the Land.

Upon this point we do not deem it either neces-

sary or proper for us to enter into any discussion fur-

ther than to invite the attention of the court to the

fact that the case of Goldstein vs. Townsite of Juneau,

reported in 23 L. I)., p. 417, and upon which Appel-

lant's contention on this question is based, has been

completely overthrown, by a final decision of the



Hon. Secretary of the Interior in which every prop-

osition adjudicated in Goldstein vs. Townsite of Ju-

neau has been reversed, except the question of reser-

vation.

Harkrader et als. vs. Goldstein, 81 L. D.,

]). s7.

As urged in our motion and brief for the dismis-

sal of the appeal, it appears to us that this latter de-

cision is irresistably conclusive of this case.

Point 5.—The Reservation.

The fact that the alleged discovery and the origi-

nal discovery stake of the Bonanza lode claim were

on Block ^'C" of the townsite is not disputed.

It also appears to be conceded by Appellant that

if said block was a reservation there was no valid lo-

cation of the Bonanza claim. At all events such is

the law.

The Statutes of the United States relating to

mineral lands evidently contemplate that locations of

mining claims can only be made u])ou the "])ublic do-

main."
U. S. R. S., Sec. 2822, p. 425.

Reservations are not a part of the public domain.

McFadden vs. Montana View Mining and

Milling Co., 97 Fed., <i7(). and cases there

cited at page H8().

Missouri, Kansas <V: Texas Ry. vs. Roberts,

152 II. S., 114, 115. ni>, lis.

Spa Hiding vs. Chandler, HU) U. S., ;U>4-405.



LandH tliat are not ''public laiulB" are not Hub-

ject to location, entry or imtentn.

Kendall vh. Mining Co., 144 U. S., ^558.

i\l. K. i^ T. Ry. vs. Roberts, supra.

Spauldin<^' vs. Chandler, supra.

And a patent issued therefore is void.

Doolan vs. C'arr, 125 U. S., p. H18, and cases

there cited and reviewed.

Morris vs. the United States, 174 U. S., 1V)6,

24H-244.

That a discovery of one or more of the precious

metals, or mineral deposits, mentioned in the statute,

U. S. R.'^S., Sec. 2320, is an indispensable requisite

to a valid location is so universally understood and

recognized that we refrain from citing any authorities

as to that proposition.

And the discovery must be upon unappropriated

public land.

Moyle vs. BuUene, 44 Pac, 69.

Girard vs. Carson, idem, 608.

P]rwin vs. Perego, 93 Fed., 608.

Ledoux vs. Forrester, 94. Fed., 600.

Beals vs. Cone, 62 Pac, 948; 26 Colo., 473.

Brewster vs. Shoemaker, 63 Pac. , 309.

Bilk vs. Meagher, 104 U. S., 279-284; 26

L. C. P. Co.'s ed., 736-737-738.

Gwillim vs. Donnellan, 115 U. S., 45.

Michael vs. Mills, 22 Colo., 439; 45 Pac, 429.
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It therefore seems to uh that there can l)e no

other concluaion than that a location, which is based

upon a discovery made on ap[)ropriated, and therefore

not public lands, must fall.

The contention of the Appellant however, is that

block "C," as set apart for government uses by the

naval authorities in 1881, was not such a segrega-

tion of the same from the |)ublic lands, as would

constitute a legal reservation.

The doctrine of the Supreme Coiu-t of the United

States appears to be the other way. The official acts

of the members of the President's Cabinet, exercised

within the scope of the authority and power granted

to the Chief Executive, are the acts of the President.

Wilcox vs. Jackson, 18 Peters, 498-518.

United States vs. Stone, 2 Wall, 525-529;

17 L. C. P. Co.'sed., 765.

Wolsey vs. Chapman, 101 U. S., 755, 7(*)S.7(>9;

26 L. C. P. Co.'sed., 915.

Hegler vs. Faulkner, 158 U. S., 109-117.

Spaulding vs. Chandler, 160 U. S., 894-404.

It is hardly necessary to state that the President

is clothed with authority to make reservations from

the i^ublic lands.

We do not desire to comment to any length upon

the evidence as to the reservation. The proceedings

of the Navy Department regarding it are a i)art of

the record here and speak for themselves. (Tran-

script, ])]). 268 to 2S0 inclusive.) In addition to this

are tlic [)roceedings of the United States District
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Court of Alaska in four tases, wherein the question ' v^

of the reservation of block "C" was adjudicated in ^

favor of the United States, and defendants in those / ^

cases ousted therefrom, and the property turned over

to the Collector of Customs as the custodian in behalf xj"

of the Treasury Department. (Transcript, j)]). 'JSl to ^

806 inclusive.) This was in is<st>. Prior to that and ^
after the organization of the civil government under ^ ,'j

the Act of May 17, 1SS4, the block passed from the ^^ol

Navy Department to the Department of Justice and
J*^

was taken possession of by the U. S. Marshal under
- rA

the provisions of that act. (Garside's testimony, Tran- ,. C h

script, pp. 215 and 216.) In 1892 the Court House ^ ^
was erected and was thereafter used for government ^-.^

purposes until 1898, when it was destroyed by fire

None of this testimony is disputed or contradicted.

In addition to this the Land Department has, since

its decision of Oct. 29, 1896, asserted the reservation.

Goldstein vs. Townsite, 23 L. D., pp. 417-

420; followed in Harkrader vs. Goldstein,

81 L. 1)., pp. 87-96 to 100.

The Department has also laid down the rule that

''a question of reservation and appropriation of

public lands, there being power to make it, is one

of fact rather than of mere form."

Case of Longnecker, 80 L. D., 611-614, citing-

State of Minn., 22 L. D., 888, and Spaulding vs.

Chandler, 160 U. S., 894-40.5. And the views herein

set forth on this question will he found in Harkrader

vs. Goldstein, supra.



We can see no reason why that ease is not con-

clnsive of the controveraey herein.

We submit therefore that the decree of the court

below should be affirmed.

Respectfully submitted,

ARTHUR K. DELANEY,
Attorney for Appellee.

OSCAR FOOTE,
Of Counsel.

Juneau, Alaska, Nov. 12, 1902.




